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ABSTRACT
The present study aims to explore the problems ot pre-action protocol

as one of the aspects of evidence disclosure in civil proceedings in England.
The article attempts to highlight theoretical ideas about the pre-action
protocol and its correlation with the disclosure of documents in England.
Using the method of comparative analysis, the author reveals the essence and
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unportance of the pre-action protocol in English civil proceedings, noting that
the pre-action protocol is not used to formalize disclosed documents in
English proceedings, but the term "list of documents" is used.

Keywords: civil procedure, disclosure of documents, common law,
pre-action disclosure, evidence, list of documents.

The pre-action protocol in English proceedings is the building block of
evidence disclosure, which is a full-fledged procedural institution in England,
with an entire section in the Rules of Civil Procedure. As defined in the
Dictionary of Legal Terms, "Disclosure is the communication by one party
to the other of all relevant documents and information so that both parties
have full knowledge of the other party's arguments [1]. Standard disclosure
under s. 31.6 of the English Rules of Procedure implies a duty to disclose all
documents relied upon by a party, including those that may adversely affect
the party's own position as well as documents that affect the opposing party's
position either negatively or positively [2].

Turning to the pre-action protocol in English civil proceedings, we
should note that in adversarial court proceedings the preparation begins
before filing the lawsuit and without the cowrt involvement [3, p. 222].
Exactly this "pre-trial” stage is given a great attention because it may
contribute to amicable settlement of the dispute without court's intervention
[3,p.223]. This is the origin of the main and most significant classification of
evidence disclosure, which is based on the moment of filing a lawsuit.
Therefore, disclosure of evidence in England is divided into pre-suit
disclosure (clause 31.16 of the Regulation) and pre-action disclosure (clause
31.10 of the Regulation).

Disclosure refers to the ability and right of a "would-be" plaintiff to
require an alleged defendant to produce evidence that may be relevant to the
initiation of an action. Such disclosure is made without instituting civil
proceedings on a person's application to the court, but it must be supported
by evidence (Article 31.16 of the Rules). On the basis of that application, the
court shall make an order setting out the duty to disclose the evidence to the
opposing party. It is this type of disclosure that has been called "pre-action
disclosure of evidence". There is no such type of disclosure in Kazakhstan,
but the need for this type of disclosure is observed in practice.

It is for cases of pre-action disclosure of evidence that there are so-
called "pre-action protocols" the essence of which is a brief guide to the
actions that "potential parties" to a civil action are required to take before they
bring an action and are expected to do so by the court. They are an innovation
in English civil litigation and were introduced in 1998 as a result of Lord
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Woolf's reforms. In his view it was one of the most significant innovations
designed to give a degree of formality to pre-litigation dispute resolution.
Thus, in his report "Access to Justice," he noted that "pre-action protocols
will lay down rules 1n specific sector disputes and parties will be required to
follow them, they will make it easier for parties to obtain information by
using standard forms and questionnaires"|4]. At the same time, N. Andrews
defines them as a system of "pre-suit protocols"”, which set out the obligations
which the future parties and their representatives have to fulfil before a formal
trial can take place [S5; p. 123]. In fact, these are instructions for certain types
of disputes (e.g., pre-suit protocols for engineering and construction disputes,
personal injury claims, etc.) and impose on the Parties the obligation to fulfill
all requirements of the pre-suit protocol, including the disclosure requirement
and the requirement to send a claim, response to the claim. The specitic
content of the protocol shall be established by the practice guidelines for the
respective category of cases [3; p. 223]. Some protocols contain templates of
documents, diagrams, charts for the convenience of the Parties, helping them
to perform all the necessary actions at this stage. As an example, here is an
excerpt from the text ot one of the pre-action protocols in England: "This
Protocol sets out the conduct that prospective parties should normally follow
prior to the commencement ot any proceedings. It establishes a reasonable
process and timetable for the exchange of information relevant to the dispute,
sets standards for the content and quality of letters of claim and establishes
standards for pre-negotiation"[6].

At the end of 2010 there were 11 protocols, today the number has
mereased to 18. The protocols are aimed at ensuring efficient exchange of
information between the potential plaintift and the detendant, however,
according to N. Andrews believes that enforcing the pre-action protocols
leads to an increase of court costs [5; p.124].

A party who fails to comply with a pre-action protocol is liable to
sanctions 1 the form of legal costs [4]. Failure to comply with the
requirements of the pre-action protocol 1s not a ground for refusal to accept
(or return) the claim [3; p. 223].

As can be seen from the above, in England there are pre-action
disclosure and pre-action protocol that are inseparable and aim at settling a
dispute peacefully before trial. The essence of the English pre-action protocol
1s a clear instruction, with step-by-step steps. by the execution of which the
parties can reach an amicable settlement. If this does not happen, court
proceedings are initiated. The pre-action protocol is a kind of guarantee that
the parties have made every effort to resolve the dispute amicably, fulfilling
all requirements, including the disclosure ot evidence.



Referring to the procedure for disclosure of evidence. the list of
disclosed evidence is not formalised in the pre-action protocol. As required
by Article 31.10 of the Rules, standard disclosure is made by compiling and
delivering to the other party a list of documents [7] in an appropriate form,
and the list must be easy to identify and include a statement from the party
about the disclosure of evidence. We believe that such a name and form is
more appropriate for the disclosure of evidence because it reflects the nature
of the document itself and the procedure that has been established for
disclosure in the common legal system.

Thus, based on the research carried out, it can be concluded that the
disclosure of the pre-trial protocol in England is a powerful procedural tool
with clear legal regulation. It achieves its objectives and saves litigants time
and money. The idea of introducing evidence disclosure into civil
proceedings in Kazakhstan 1s in line with the needs of the times, but its
implementation needs to be approached in a balanced and progressive
manner.
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