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ON SOME ISSUES OF BORROWING THE DISCLOSURE PROCEDURE INTO THE CIVIL
PROCESS OF THE REPUBLIC OF KAZAKHSTAN

Aizhan Satayeva
Senior Lecturer of Turan-Astana University

Introduction

The thirty-year period of Kazakhstan's independence has been marked by steady development in the
field of lawmaking and the improvement of national legislation, including civil procedural law. Particular
attention has been paid to improving civil court proceedings by adopting and adapting foreign legal institutions
into Kazakhstan’s civil procedural legislation. Remaining committed to the course of political and legal
reforms, on September 1 of this year, in his Address to the people of Kazakhstan, the Head of State, K.K.
Tokayev, once again emphasized the importance of justice quality. Specifically, he mentioned “access to
justice” at the district and regional court levels.

Access to Justice and the Disclosure Procedure

It is widely known that “access to justice™ is a complex, multifaceted concept in common law systems,
embodying the idea of the accessibility of justice as a fundamental principle of civil procedure in common law
countries. “Access to justice” includes, among other things, fair proceedings and the adversarial nature of the
process, which are also supported by the disclosure procedure. A partial implementation of disclosure was
made through amendments to the Civil Procedure Code of the Republic of Kazakhstan (CPC) on December
20, 2021. Nevertheless, it seems that such piecemeal, out-of-context borrowing does not always yield positive
results and can create new obstacles to justice, potentially undermining public trust in the judiciary.

The disclosure of documents is a civil procedural institution in common law countries aimed at ensuring
adversariality, equality of parties, and contributing to quick and effective court proceedings. However, the
amendments to Kazakhstan’s Civil Procedure Code on disclosure of documents cannot fully realize the
potential of this procedure.

To begin with, the concept of adopting foreign legal elements is not new. Renowned scholar René David
once noted that any effective legal reform that has proven its value could be adapted with certain modifications
and implemented in the legal systems of other countries. Examples include cases where England and Belgium
introduced elements of their legal institutions into French law.

In academic circles, there is ongoing debate on how best to describe contemporary processes of
borrowing from foreign legal systems. Terms such as “assimilation,” “transplantation,” and “acculturation”
are increasingly used in the modern literature to describe these processes. The idea that reception of foreign
law, whether voluntary or enforced, serves to improve national law is not entirely supported by the theory that,
depending on the outcome, borrowing can also have a negative impact or have no influence on the law at all.

It is crucial to consider that the success of borrowing largely depends on achieving the goals and desired
outcomes. Simply introducing a norm from a foreign legal system does not ensure its effective implementation
in the practice of law enforcement or the attainment of set objectives in the receiving legal system. The lack
of methodological justification in the law-making process may also contribute to unsuccessful borrowing
attempts.

Issues with Adapting the Disclosure Procedure in Kazakhstan

The attempt to implement the disclosure procedure into Kazakhstan’s civil procedural legislation has
exposed issues related to consistent, systematic, and thoughtful borrowing of foreign legal institutions amid
the inevitable convergence and mutual penetration of legal systems. In today’s world, isolated legal
development is impossible, and legal systems are moving towards convergence and self-improvement.
Advocating for the pure uniqueness of national law, entirely rejecting foreign legal elements, just as
excessively copying foreign legal institutions, are two extremes that should be avoided.

M.K. Suleimenov’s observation that “mechanical introduction of English legal institutions, given the
limited independence of the judiciary in Kazakhstan, will not yield the desired effect” is entirely valid in the
current realities of Kazakhstan's justice system. For example, we have dedicated research to the problematic
aspects of introducing the pre-trial protocol into Kazakhstan's civil process, as it does not fully align with its
essence and original purpose in English law. Foreign legal institutions cannot be adapted without considering
the historical, social, and cultural factors of our state. The borrowing process requires double the efforts of
both lawmaking representatives and the academic community.

Perspectives on Japan's Experience

In this regard, Japan's experience as a country with a continental law system that has successfully
incorporated the disclosure procedure into its civil procedural legislation is a significant cxample. For several
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years, joint efforts by the academic and professional legal communities and legislative authorities led to the
creation of a unique model of the disclosure procedure in the Japanese Civil Procedure Code of 1996. Only a
few decades ago, scholars of comparative law categorically stated that “there is practically no disclosure in
Japan,” “there is no pre-trial discovery in Japan,” and “the Japanese Civil Procedure Code has more limited
grounds for issuing a court order for disclosure than US law.” However, following amendments to Japan's
procedural legislation, both pre-trial and trial-stage disclosure procedures appeared in the civil process, though
the Japanese CPC does not explicitly use the terms “discovery” or “disclosure.”

Today, Japan’s disclosure procedure represents a “golden mean” between Germany’s highly restrictive
documents presentation system and the expanded American disclosure system. It is important to note that
Japan's legal system has historically developed under the influence of various legal systems. Four periods can
be conditionally distinguished: 1) the influence of French law; 2) the influence of English law; 3) the influence
of German law; and 4) the influence of American law. Throughout its development, Japan selectively
assimilated elements of the system that had the greatest impact during each period.

J.H. Elliott, in his studies, notes that the Japanese legal system is truly unique, representing a symbiosis
of continental and common law systems with elements of national law based on customs and traditional values
of Japanese society, which remain relevant today. The Japanese have managed to borrow foreign institutions
successfully without sacrificing their inherent values.

Discussion and results

In Kazakhstan’s academic environment, there is ongoing debate about the attempt to borrow the
disclosure procedure: some scholars consider disclosure to be rudimentary and nothing more than self-
testimony. Others, on the contrary, present arguments in support of this information-gathering mechanism. We
are inclined toward the latter position, as documentsd by the words of K. Huang, who studied the adoption of
disclosure by Taiwan and Japan. He expressed concern about continental law countries rejecting the disclosure
procedure, arguing that the consequences of such a rejection are so serious and inevitable that failure to take
timely measures could lead to reduced efficiency and timeliness of court proceedings. As an alternative to
complete refusal to adopt foreign institutions, he suggests implementing programs or concepts at the legislative
level to allow parties to collect documents before the trial begins and ease the burden of proof. K. Huang cites
Japan as an example, considering its experience ideal for countries with a continental law system in relation to
disclosure procedure adoption. He explains his choice with three factors. First, Japan has one of the world's
leading jurisdictions with a highly developed civil litigation system. Second, Japanese civil procedure has been
shaped by both German and American civil procedure influences. Third, Japan, being part of the Romano-
Germanic legal family, incorporated disclosure into its new Civil Procedure Code in 1996, which was
innovative and provides valuable experience for research in this area.

In general, the disclosure procedure is an interesting and multifaceted phenomenon in civil procedural
law. It would be a mistake to consider it in isolation from the historically developed “adversarial” type of
process, much less to view it as a relic of the “inquisitorial” process. Moreover, it represents an achievement
of Anglo-Saxon law that originated centuries ago and continues to evolve within the original English civil
process. The institution has not become obsolete but continues to exist and is even gaining popularity in the
legislation of countries with a continental law system.

A sociological survey conducted in the summer of 2022 as part of scientific research among legal
consultants, attorneys, and lawyers working in companies showed that the perception of the Anglo-Saxon legal
system's experience was positively or somewhat positively received by 52.5% of the 102 respondents, while
23.7% had a negative or somewhat negative perception. About 23.8% had a neutral stance. With permissible
margins of error, it can be concluded that those who represent clients in court are predominantly positive about
adopting the experience of England or the USA.

Conclusion

To summarize, the improvement of justice quality includes the implementation of foreign legal
institutions into the civil procedural legislation of the Republic of Kazakhstan. The issue of qualitatively and
adaptively borrowing the disclosure procedure into Kazakhstan’s civil process can be addressed by combining
the efforts of the academic and professional communities and legislative representatives to further improve the
legal regulation of documents disclosure. In this regard, Japan serves as a prime example of successfully
adopting the disclosure procedure, incorporating best practices from both common and continental law systems
while preserving the identity of its national legal system to ensure accessibility and enhance the quality of
justice.



XVII international scientific conference. Dortmund. Germany. 07-08.11.2024

References

1. Spravedlivoe gosudarstvo. Edinaya naciya. Blagopoluchnoe obshchestvo. Poslanie Glavy
gosudarstva narodu Kazahstana ot 1 sentyabrya 2023 goda. — [Elcktronnyj resurs]. — Rezhim dostupa:
https://www.akorda.kz/ru/poslanie-glavy-gosudarstva-kasym-zhomarta-tokaeva-narodu-kazahstana-181130,
data dostupa: 04.09.2023 g.

2. Lord Woolf. Access to justice: final report to the Lord Chancellor on the civil justice system in
England and Wales / Lord Woolf. — [Elektronnyj resurs]. — Rezhim dostupa:
https://webarchive.nationalarchives.gov.uk/ukgwa/20060213222454/http://www.dca.gov.uk/civil/reform/ffre
form.htm#part8, data obrashcheniya 04.09.2023 g.

3. Zakon Respubliki Kazahstan "O vnesenii izmenenij i dopolnenij v nekotorye zakonodatel'nye akty
Respubliki Kazahstan po voprosam sovershenstvovaniya grazhdanskogo processual'nogo zakonodatel'stva i
razvitiya institutov vnesudebnogo i dosudebnogo uregulirovaniya sporov " ot 20 dekabrya 2021 goda. -
[Elektronnyj resurs]. - Rezhim dostupa: https:/adilet.zan.kz/rus/docs/Z2100000084, data obrashcheniya
04.09.2023 g.

4. David R. Osnovnye pravovye sistemy sovremennosti. — [Elektronnyj resurs]. — Rezhim dostupa:
http://lib.ru/PRAWO/rene.txt, data obrashcheniya 04.09.2023 g.

5. Rybakov Viadimir Alekseevich Recepciya prava: problemnye voprosy // Vestnik OmGU. Seriya.
Pravo. 2008. Ne3. URL: https://cyberleninka.rw/article/n/retseptsiya-prava-problemnye-voprosy, data
obrashcheniya: 04.09.2023 g.

6. Imber ZH. Istoricheskij metod v sravnitel'nom pravovedenii // Problemy sravnitel'nogo
pravovedeniya: Materialy VI sovetsko-francuzskogo simpoziuma yuristov. — M., 1981. — S. 72-80.

7. SHarkova IN. Ponyatie recepcii prava: neizmennaya sushchnost' i novoe soderzhanie v epohu
globalizacii / IN. SHarkova //~ [Elektronnyj resurs]. — Rezhim dostupa: https:/
http://jurnal.org/articles/2013/uri106.html, data obrashcheniya 04.09.2023 g.

3. Reshetnikova I.V. Dokazatel'stvennoe pravo Anglii i SSHA. 3-e izd., pererab i dop.—M: Izdatel'skij
Dom "Gorodec", 2021. — 320 s.

9. Sulejmenov M.K. Anglijskoe pravo i pravovaya sistema Kazahstana — [Elektronnyj resurs]. — Rezhim
dostupa: https://online.zakon.kz/Document/?doc_1d=34332948&pos=6;-106#pos=6;-106, data obrashcheniya
04.09.2023 g.

10. Satacva A.B. DOSUDEBNYJ PROTOKOL V GRAZHDANSKOM PROCESSE ANGLII 1
KAZAHSTANA: SRAVNITEL'NYJ ANALIZ // Vestnik Instituta zakonodatel'stva i pravovoj informacii
Respubliki Kazahstan. 2022, Ned (71). URL: hitps://cyberleninka.ru/article/n/dosudebnyy-protokol-v-
grazhdanskom-protsesse-anglii-i-kazahstana-sravnitelnyy-analiz, data obrashcheniya: 04.09.2023 g.

11. Code of Civil Procedure (Act No. 109 of 1996) — [Elektronnyj resurs]. — Rezhim dostupa:
https://www japaneselawtranslation.go.jp/en/laws/view/2834/en, data obrashcheniya 04.09.2023 g.

12. Takaake H., Henderson D.F. Civil procedure in Japan. — New York: M. Bender. — 1983. — 1402 p.

13. Pardieck A.M. Discovery in Japan. /A M. Pardieck // — [Elektronnyj resurs]. — Rezhim dostupa:
https://deliverypdf.ssrn.com/delivery.php?ID=40507210300309208908208208708812409801800906601203
709212312211608902908907311210510811010105702612312405411903010712401511110205800503704
106000801003010307908412706906200808110512512209009502802109311412000400511002308706509
201000902211909102700301 7066 & EXT=pdf&INDEX=TRUE, data obrashcheniya 04.09.2023 g.

14. Yoshido M. Die Informationsbeschaffung im Zivilprozef3. Ein Vergleich zwischen dem deutschen,
US-amerikanischen und japanischen Recht. — Frankfurt am Main: Peter Lang. — 2001. — 288 p.

15. Elliot J.H. An Overview of the Japanese Legal System. / J.H. Elliot // Northwestern Journal of
International Law & Business — 1983. — Vol. 5 (3) — p. 517-539.

16. SHajkenov A.N., SHajkenov V.ZH. Dobrosovestnost' i sostyazatel'nost' v grazhdanskom processe
(otzyv na tezisy yuristov firmy «Dentons» i professora M. K. Sulejmenova) / AN. SHajkenov, V.ZH.
SHajkenov//— [Elektronny;j resurs). - Rezhim dostupa:
https://online.zakon.kz/Document/?doc_1d=34224193&pos=215;3#pos=215;3, data obrashcheniya
04.09.2023 g.

17. Kenzhebaeva A.T. Sovershenstvovanie grazhdanskogo processa v Kazahstane /A.T. Kenzhebaeva//
— [Elektronnyj resurs]. — Rezhim dostupa: https://kazbar.org kz/sovershenstvovanie-grazhdanskogo-
proczessa-v-kazahstane/,data obrashcheniya 04.09.2023 g.

18. Kaldybaev A.K. Polnoe raskrytic dokazatel'stv storonami v sudebnom razbiratel'stve Kazahstane/
AK. Kaldybaev//- [Elektronnyj resurs]. - Rezhim dostupa:
https://online.zakon.kz/document/?doc_id=37188482#sub_id=0, data obrashcheniya 04.09.2023 g.

525



XVII international scientific conference. Dortmund. Germany. 07-08.11.2024

19. Huang K-C. Introducing Discovery into Civil Law. — Durham: Carolina Academic Press. — 2003. —
P. 403.
20. Rezul'taty sociologicheskogo oprosa po teme «Raskrytie dokazatel'stv v grazhdanskom processe».
[Elektronny;j resurs]. Rezhim
dostupa https://docs.google.com/spreadsheets/d/1 x7IRQOVWoS3QWV] QYoK71thLfF eRcPWASLaphy60
HS8/edit#gid=1735638429, data obrashcheniya 04.09.2023 g.

526



