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XKAC FAJIbIM MIHBEPI
YIK 347.9

JOCYAEBHBIN MPOTOKOJI B I'PAXKJIAHCKOM ITPOIIECCE
AHIJIMU U KA3AXCTAHA: CPABHUTEJIbHBI AHAJIU3

CaraeBa AibkaH balimyp3ueBHa

Hoxmopanm Beicuiedl wikonet npasa Yuusepcumema KA3I'HOY uv. M.C. Hapuxbaega,
Mazucmp npaea, WpUOUYECKUl KOHCYTbIMAHM,
2. Acmana, Pecnybnuxa Kazaxcman,; e-mail: satayevaaizhan@gmail.com

Aunnomayusa. Hacmosuwee uccnedosanue Hanpagieno Ha usydyenue npobnemamuxu 00cyoeo-
HO20 NPOMOKONA, KaK 0OHO20 U3 ACNEKMO8 PACKPbIMUSL OOKA3AMENbCME 6 2PANCOAHCKOM NpoYec-
ce Kazaxcmana. B cmamve npednpunumaemcs nonsimka 0céemums meopemu4ecKue npeocmas-
nenus 0 00CyOeBHOM NPOMOKO/E U €20 COOMHOULEHULU C PACKDbIMUEM 00KA3amenbcme 8 Anenui.
Hcnonb3ys mMemod cpasHumensHoz0 GHAIU3A, A6MOp PACKPLIBAem CYUHOCMb U SHAYEHUEe 00C)-
0ebHO20 NPOMOKOIA 8 2PANCOAHCKOM npoljecce AH2IUU, OMMEUas, Ymo 015 OYOPpMIEHUA PACKPbL-
MblX OOKA3AMeNsCME 6 AH2IUNICKOM CYOOnPOU3BOICMEe He UCHONb3yemca 00Cy0eOHbiil npomo-
KO, @ ucnonbsyemcs dokymenm noo nazsanuem «list of documentsy. /[ns oceewyenus npodnemMHbLx
60NPOCOB NPAKMUYECKO20 NPUMEHEeHUs 00CY0eBH020 NPOMOKONA, UCNONLIYIOMCS OGHHbIE COYU-
onozuyecko2o onpocd. Ilo MHeHUI0 agmopa, omcymcemeue 4emKo20 npasogo2o pecynupoeanus
nopsOKa packpelmus O0KA3amMenbCme, HeKOPPEeKMHOe UCNONb3068aHUe MepMuna «0ocyoedHbll
NPOMOKONY, OMCYMCMEUEe OMEBEMCMEEeHHOCMI 30 HEUCNOAHEHUE 0DA3aMENbCMEA NO PACKPLLMUIO
doxazamenseme, NOCIAYHCUIU NPUHUHAMU DOPMUPOBAHUA NPEUMYUECMBEHHO CKeNMUYECKO20
omHOWeHUA K O0CYOeBHOMY NPOMOKONLY K PACKpLIMuUlo 0OKa3amenscme, 6 1yeiom. Pexovenoosa-
HO OMKA3ambCs 0m MepMuHa 00Cy0edHbli NPOMOKON, B6UDY HECOOMBEMCMEBUS BbINONTHAEMBIX UM
ynryuil 6 2pasioancrkom npoyecce Kazaxcmana ¢ yenamu u 3a0G4amu, 3G10HCCHHLIMU O He20
8 aHenulickom npase. B kavecmee 3amenvl npeoioNCeHo UCNONb306AMb MEPMUH « CRUCOK PACKPb-
mbix QOKA3AMENLCMEY NO AHANOPUU C NPABUIAMU 2PAMCOAHCKOZ0 CYOONpOU3800cmea Ananuu.
Asmop svipadcaem Hadedxkcdy HA 3aKOHO0AMENbHOE KOPPEKINUPOBAHUE CYLYeCMEYIoUjUX npobenoe
6 pezynupoBanu OMOAENbHLIX I1eMEHMO8 PACKPbIMUSL OOKA3AMeNbCMs, MAKUX Kax docyodebubiii
NpPOMOKON, 4mo nO360AUM 06ecnedums NOIHOE U 0eUCMBEHHOE QYHKIUOHUPOBAHUE PACKPLLMUA
Ooxazamenbcme 6 2padcoarckom npoyecce Kasaxcmana.

Knrouessie cnosa: epajxcoanckutl npoyecc, packpeimue 0okasamenscms, o0ujee npaso, docy-
OebHoe packpeimue, 00KA3amenbCmad, CRUCOK PACKPbIMbIX 00KA3AMENbCMS.

AHIINSI MEH KABAKCTAHHBIH ABAMATTBIK MPOLECIHAEI'I
COTKA JEMIHI'T XATTAMA: CAJIBICTBIPMAJIbI TAJIIAY

Aixan Baiimyp3akeizel CaTaeBa

M.C.Hapix6aes amuindazer KA3IFOV ynusepcumemi JKozapol KyKouk mexmediniy
PhD doxmopanmbl, KYKblK MA2UCmpi, 3dl KOHCYIbIMAHMbL,

Acmana ., Kasaxeman Pecnybnuxacet, e-mail: satayevaaizhan@gmail.com

Annomayua. Amanzan sepmmey Kazaxcmannoiy Azamammelx npoyecinoe Oanendemenepoi
aulyowly acnexminepiniy 6ipi peminde comka Oetlinzi xammama npobIeMamuKacoit 3epoeneyze
bazimmanzan. Makanada comxa Oeilinei xammama mypaisl MeopPUAIbIK UOeanapobl HaHe OHbIH
Anenusdaeer danendemenepdi autymen baiiansicer mypaiel aiimyea apexem sxcacaradel. Canbi-
cmbipManst manday 20icin Koidana omeipbin, asmop AnenusHbly a3amMammolk poyecinoe comxa
Oeilinzi xammamanviy MaHI MEH MASLIHACHIH QUIbIN, QUAbLIEAH Oa1endemenepoi pecimoey yulin
aseLmubin com icinde comxa Oeilinzi xammama KondansiLimaumuinei, 6ipak «list of documentsy
den amanamein Kydscam Kondanviiamoinoih aman emmi. Comka Oetlinzi xammamansl RPaKmu-
KanwlK KONOaHyOwly npobnemansi Macenenepin JHCapuanay yuiin aneyMemmix CayaiHamanbly
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TPUBYHA MONOAOIO YHEHOIO

depexmepi naudananvinadvl. Aemopdviy niKipinute, O0anendemenepoi auty mapmibiH HAKMbL
KYKbIKmbLK pemmeydiy 6oamaybl, «COmKa Oelinzi Xammamay mepMunin OYpyic nauoananoay,
Oanendemenepoi auty dconinoe2i Minoemmemeni opeIHOAMAZanbl YUIH dcayankeputinikmiy 6oi-
Mayvi He2iziHeH, comka Oetiinei xammamaza dcane mymacmail aneanoa 0anenoemenepoi autyea
Bacvim ckenmuKanblk Ke3Kapacmuly Kaisinmacywina ceden 6onosl. Kasaxcmannoiyy Azamammuix
npoyecinde oHbiY OPLIHOAUMBIH PYHKYUSIADBL ALITUILIH KYKbIZBIHOA ©3iHe KOUbLIZAH MAKCam-
map men mindemmepze caiikec keameyine 6AWIAHBICMbL «COMKA Oeliinel Xammamay mepmMuHiHeH
bac mapmy, OHbIH OPHBIHA AHCNUAHBIY A3aMaMMBIK IiC JHCYpRI3y epedicefepine yKcac «auibLizdan
Oanendemenep mizimiy mepmunin Kondary yceinwl10vt. Asmop Kasaxcmanmoiyy Azsamammul npo-
yecinoe danendemenepoi auiyoslly MOAbIK HCIHE NIPMEHOL HCYMBIC ICmeyIH KaMmAamacsi3s eniyee
MYMKIHOIK Gepemin comka Oetiinzi xammama cuaKkmol 0anendemenepoi auiyObll JHceKenezeH de-
MeHmmepin pemmeyodezi 6ap 01KbLILIKMAPObL 3AHHAMATBIK my3emy2e ymim 6L10ipeol.

Tyitinoi cezdep: azamammuik npoyecc, danendemenepdi Quiy, Hannsl KYKblk, COmMKa Oeuinzi
awy, danendemenep, auiblizan danenoemenep misimi.

PRE-ACTION PROTOCOL IN CIVIL PROCEEDINGS IN ENGLAND
AND KAZAKHSTAN: A COMPARATIVE ANALYSIS

Satayeva Aizhan Baimurzievna

PhD candidate of the Higher School of Law of the University of KAZGUU
named after. M.S. Narikbaev; Master of Laws, Legal Consultant,

Astana, Republic of Kazakhstan; e-mail: satayevaaizhan(@gmail.com

Abstract. The present study aims to explore the problems of pre-action protocol as one of
the aspects of evidence disclosure in civil proceedings in Kazakhstan. The article attempls to
highlight theoretical ideas about the pre-action protocol and its correlation with the disclosure of
documents in England. Using the method of comparative analysis, the author reveals the essence
and importance of the pre-action protocol in English civil proceedings, noting that the pre-action
protocol is not used to formalize disclosed documents in English proceedings, but the term "list
of documents” is used. To highlight the problematic issues of the practical application of the
pre-action protocol, the data of a sociological survey is used. In the author s opinion, the lack of
clear legal regulation of the procedure for disclosure, the incorrect use of the term “pre-action
protocol,” the lack of liability for failure to fulfill the obligation to disclose documents, served
as the reasons for the formation of a predominantly skeptical attitude to the pre-action protocol
and to the disclosure general. It is recommended to abandon the term pre-action protocol, due to
the inconsistency of its functions in the civil process of Kazakhstan with the goals and objectives
laid down for it in English law. The term “list of documents” by analogy with the rules of civil
proceedings in England has been proposed as a substitute. The author expresses the hope for
legislative correction of existing gaps in the regulation of certain elements of evidence disclosure,
such as the pre-action record, which would ensure the full and effective functioning of evidence
disclosure in civil proceedings in Kazakhstan.

Keywords: civil procedure, disclosure of documents, common law, pre-action disclosure,
evidence, list of documents

DOIL: 10.52026/2788-5291_2022_71_4_268

Beegenue

MHCTUTYT pacKphITHA JOKA3aTENbCTB (Janee
- pacKkpbITHE) SIBIISIETCS HOBIIECTBOM B TpaX-
JAHCKOM TIpoLiecCyalbHOM 3aKOHOAATE/IbCTBE
Pecnybnuku KasaxcraH u ewie He CTOJb IWIKHPO-
KO M3BECTEH, HO YIKe ceiiuac BOZHMKAeT OCTpast
noTpeGHOCTh B HEOOXOAMMOCTH Pa3BUTHS Te-
OpeTHYECKHUX TpPEACTABIEHHHA O PACKpbITHH,

BBHM/Y BHEAPEHHMsSI TAKHUX OTAEC/BHEIX 3JIEMCH-
TOB PACKpEITHS JOKa3aTeIbCTB, Kak Aocyaeb-
HBIW TIPOTOKOJI B IpakJaHCKUMA NpoLiece Halle-
ro rocyaapcrea. MMrieMeHTalys pacKphITHs
JloKasaTenscTB OblMa TpOM3BEAEHA TOCpe/-
CTBOM BHECEHMs W3MEHEHWH W JOMOIHEHHH B
['paxxpaHckuil mpoLeccyanbHbli Kojeke Pecry-
6aukn Kazaxcran (nanee - I'TIK PK) ot 20 ne-
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AC FANBIM MIHBEPI

kabpsa 2021 roga'. DTO CBHAETEIBCTBYET O TOM,
yto Kasaxcran He cTan MCKIIOUYEHHEM B IPO-
Lecce robanu3auuy U cOMDKEHUH MPaBOBBIX
CHCTEM, BOCHPHUHHUMASA OT/EJIbHBIE 3/IEMEHTEI
UHOCTpaHHOTO mpapa. [IpotoTunom BHEAPEH-
Horo B ['TIK PK packpbITHs 10Ka3aTeIbCTB I10-
CIY’KMJI0 PAacKpBITHE, 3apOAMBLIEECS B AHIIMH
B XIX B. W nperepnesuiee psj U3MEHEHUH 3a
BECh MyTh CBOEro pa3utus. OfHaKo, HENb3s
HE OTMETHUTh, YTO PACKpBITHE [OKA3aTEJbCTB
B ['TIK PK nuins oTaanieHHO HAalOMUHAET TIPO-
LeAypy PackpheITHs B OOIUEM NpaBe ¥ UMEET
cylecTBeHHble oTiinyus. Hacrosiee uccneno-
BaHHE HAMpaBJIEHO Ha CpaBHEHUE N0CYe0HOr0
MpOTOKOJIA, KAK OTAENIBHOTO acreKTa pacKphbl-
TUs Joka3arenscTB B Anrnmum u Kaszaxcrawue,
MOCKOJBKY HMEIOIMECS pa3jiMuusi  MEexay
MPOLEAYPaMH PACKPbITHsl HACTOJIBKO BEIHKH H
CYLUECTBEHHBI, YTO MOTYT ITOCIYKUTb OCHOBA-
HUSIMH ellle K HECKONBbKMUM OTHEJIBHBIM MCCIle-
JIOBaHUSM.

Wnes BBeAECHUS PACKPBITHSA B IPAXKJaHCKUH
npolecc SBIAETCS TIPOTPECCHBHOH M COOT-
BETCTBYIOLLEH AyXy BpPEMEHH, HO BOIPOC O
KaueCTBEHHOCTH M MOCIIEA0BATENLHOCTH BHE-
JOpeHus 0CTaeTcs OTKPHITEIM. O HEraTMBHBIX
MOCJEeICTBUAX MEXaHMYECKOro MnepeHoca J0-
CTATOYHO eMKO BbICKazbiBaeTcs B.JI. 30pbKuH,
M0 €ro MHEHHIO, «BHEAPSEMbBIE LIEHHOCTH Jie-
bopmupyiorcs, GOPMUPYIOTCA HCKAXKEHHBIE
MpeACTaBACHHUS O AEMOKPaTU4ECKMX MHCTHUTY-
Tax, ¥ KaK pe3yapTaT - pa3oyapoBaHue Hacelie-
HUS B YKa3aHHBIX MHCTUTYTaX M BO3MOXHOCTb
ux orropxenus» [1; c. 7]. Heuro nomobHOe
HabJmo1aeTcsl BOKPYT BHEIpeHMs 1ocyaebHoro
MPOTOKOJIA KAaK 3JAEMEHTa PacKpbITHA [10Ka3a-
TenbeTB. Ha cerogHAmIHUA O€HB OTMEYAETCS
HeKas TEHEHLMs CO CTOPOHBI NpeICTaBUTENIEH
CyaeOHOM BIACTH B NpEACTABIEHMH a0Cyneb-
HOI0 MPOTOKOJIa B Ka4€CTBE MHCTUTYTa Ipak-
JAHCKO-TIpoLecCcyanbHoOro mnpasa [2], omHako,
nojaraeM, 4YTO 3asBieHHS 00 MHCTUTYLHO-
HAJIBHOCTHM J0CY/IeOHOTO MPOTOKOJIA HECKOIBKO
npexaespeMeHHbl. IIpobnemaruka 3akmroqa-
etcs B Tom, 4to B I'TIK PK Tepmun «gocyueb-
HBIH TIPOTOKOI» MCTONB3YIOT 1St 0hopMIEeHHS
CITHUCKA PAaCKPHITHIX JOKA3aTENbCTB, B TO BpeMs
KaKk B AHIVIAK 17151 TOJOOHBIX LieeH UCTIoNb3y-
10T «list of documents» - CMMCOK JOKYMEHTOB,
a «pre-action protocol» - mocynebHbIl nporo-
KOJI MpeACTaBAeT COO0H MHCTPYKLIMIO U TECHO
CBA3aH ¢ gocyaeOHbIM packpeiTueM. Ham Hens-

BECTHO, 4TO OBLJIO MOJOKEHO 32 OCHOBY I1PH Bbl-
fope HaMMeHOBaHMs «J0CYAeOHBIN MPOTOKOID)
JUTsl IOKYMEHTa, COAEPIKALIEro PacKphIThIE J10-
Ka3aTeabCTBa, M YTO MOCIYKHIIO NPUYHHOMN OT-
Ka3a oT cymecTByromei B AHru gopmbr «list
of documents», oqHakKo, HeJb3s HE OTMETHT,
YTO MpaBOBas peraMeHTauus AocyaebHoro
nporokosia B I'TIK PK HocuT Henocnemosa-
TEJILHBIA ¥ OrpaHHYeHHBIH XapaKkTep, HUBEIIH-
pys onpeneneHHsIM obpasom 3P PexTHBHOCTE
MeXaHH3Ma PacKpBITHS J0KA3aTE/bCTB.

Mexmy TeM, HHCTHTYT PacKpbiTHs J0Ka3a-
TEJLCTBE B IPa)KJaHCKOM CYNONPOU3BOACTBE,
3apOAMBIIMIACA B aHMIMICKOM MpaBe, 3aTeM
YCHEIHO 3aUMCTBOBaHHbIHA npakTukoit CIIA,
a BMOCJEOCTBHM paAclpOCTPaHMBLIMHCS HE
TOJILKO B CcTpaHax oOluero rnpaea, HO U B psijie
CTpaH KOHTHHEHTAJIBHOTO TpaBa, NPU3BaH ra-
PaHTHPOBATh CTOPOHAM HMCHEPIIBIBAKOIIEE Bbi-
scHenue 00cTOATENbCTB ((aKTOB) MO rpax-
JaHCKOMY Jelly A0 Hayaja pasOupaTenbcrBa.
Hene3ss HE OTMETHUTh, YTO OTPAXKEHUE PACKPBI-
THS JOKa3aTenbeTB B IIpHHIMMAX TpaHCHALM-
OHAJIBHOIO TPAXKAAHCKOTO CYAOTPOU3BOACTBA
ALI/YHUJIPYA (2006) Taroxe aBAsieTCss CBOE-
00pa3HeIM MapkepoM 3¢ PeKTUBHOCTH MpoLe-
Jypbl U CBUACTEJIBCTBYET 00 YHUBEPCAILHOCTH
NAHHOTO MEXaHW3Ma, B TOM YHCJIE U I CTPaH
KOHTMHEHTAJIbHOM CHCTEMBI NpaBa’.

Hactosimee McclieqOoBaHUE HANpaBjIeHO Ha
M3ydeHHUE CYLHOCTH /J0CYyAeOHOro MNpoTOKO-
na, KaK 3JeMEHTa PacKpBITUS OKA3aTENbCTB B
Anrmmu u Kazaxcrane, ¢ NpOBEIEHHEM CpaB-
HMTE/ILHO-TIPABOBOIO AHAJN3a, C LUEJIBIO BbISB-
JIEHMS] KOHLETITYaJIbHBIX Pa3/IMuuii U yCTaHOB-
neHusi NpobesioB B MPaBOBOM PETYJIMPOBaHHMH
packKpeITHs B rpaxxaaHckoM npouecce Pecry-
6aukm Kaszaxcran Ha npumepe aocyaebHOro
npoTokonia. OCHOBHBIE 3a]a4M: U3yYeHHE Mpa-
BOBOM periaMeHTaluu JI0CyAeOHOro MpoTo-
KOJIA B KOHTEKCTE PAacKpBITHs JOKa3aTeJbCTB
B AHIIHMM, OTNpEAETeHHe MOopsiaka NpaBOBOIO
peryaupoBanus nocynebHoro nporokona B Ka-
3aXCTaHe, TPOBEICHWE CPaBHUTENLHO-TIPABO-
BOTO aHAJIM3a MEXKIY HMMM, BBIBJIEHHE NIpoDe-
710B, TPeOYIOLIMX yCTPAaHEHHS B HALIMOHAJIBHOM
3aKOHOJIATEe/IbCTBE, MPE/IOKEHHE PEIICHHUH 110
yCTPaHEHHIO HEJIOUETOR B IIPABOBOM PETY/IUPO-
BaHUM.

MarepHaJibl H METO/IbI
HecmoTpsi Ha TO, YTO PacKpbITHIO A0OKa3a-

! Baxon Pecnynuxu Kazaxeman «O enecenuu usmeHeHull u 00NOIHEHUI! 6 HEKOMOPbIE 3AKOHOOAMENbHbIE aKMmbl Pecnybnuru
Kazaxeman no 6onpocam cosepuieHcmeosanis epaXcoanckoe0 NPoYeccyalbHo20 3aKoHO0amenscmea i Pascuimus uHCmumymoe
gHecyOebH0z0 u docydebrozo ypezyruposanus cnopos « om 20 dexadps 2021 200a. - [Dnexmponnsiit pecype]. - Pexcum docmyna:
https:/ladilet.zan. kz/rus/docs/Z2100000084, oama obpaujerus 29.07.2022 2.

2 ALI/UNIDROIT «Ilpusijunsi mpaHchayuoHaisHozo 2paxcoancrkozo npoyecca.y - [dnexmponnsiii pecype]. - Peycust docmyna:
htips:/fwww.unidroit.org/instruments/civil-procedure/ali-unidroit-principles/, dama ofpawenus 29.07.2022 2.
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TPMBYHA MOSIOAOMD YHEHQIO

TEJBCTB MNOCBALLEHBl HAy4YHBIE TPYAbl MHOIHMX
y4eHbIX, B yacTHocTH, N. Andrews, J. Jacob, L.
Bebchuk, K. Huang, B.K. Ilyuunckoro, M.B.
Pewernukooii, 10.B. Kaiizep, B.KO. Kyna-
koo, A.Jl. JlozoBuukoii, KO.B. Apxunosoii
W JIp., TEOpETHYECKHE acneKkTsl AocyaebHoro
MPOTOKOJIa B AHIVIMM HAlIM CBOE OTPaKEHHE
B HeMHOTOYHUCNIeHHBIX paboTax. HayuHele U3bI-
ckanust N. Andrews, Jlopna I. Bynsda, U.B.
Pele THUKOBOM, MOCBAIICHHBIE J0CYyAeOHOMY
MPOTOKOJTY, MOCJYKMJIM OCHOBOM AJs HacTo-
slero uccnenoBanus. B xauecTse sMmnupuye-
cko¥i 6a3pl ObIIM UCTIOIB30BAHEI JAHHBIE OIPO-
ca, Kacalomerocs pacKpbITUs 10KA3aTEIbCTB 1
nocynebHoro nmpoTokona, NpPoOBEEHHOIO CpeIn
JIML, UMEIOLIMX BRICLIEE IopUanyecKoe 06pa3o-
BaHHUE, Ybs ACATENBHOCTh TAaK UM MHAYE CBS-
3aHa ¢ MPEACTABHTENBCTBOM I10 rPaXKAaHCKUM
aenam. HopMaTHBHYIO OCHOBY HCCJ€IOBaHUS
coctaBunu [paxkgaHckuii rnpoueccyasbHbIH
kogekc Pecrybnuku Kaszaxcran (nanee - I'TIK
PK)?, TlpaBuna rpa)XgaHcKoro CyaonpoU3BO/I-
ctBa Aurmuu (aanee - [1IC)*Y, nocynebHbie npo-
TOKOJIbl AHITIUK®.

MeToaon0ruueckyr0 OCHOBY CTaTbM COCTa-
BWJIM UATIEKTUYECKHI METOJ] ¢ aHAJI30M pas-
JIMYHBIX TOYEK 3PEHMS HA MHCTUTYT PacCKphITHs
JI0Ka3aTeJbCTB M €r0 CTPYKTYPHBIHA 3JI€MEHT -
nocynebHsiit npotokon. OQHUM U3 KITHOYEBBIX
METOJOB MCCJIEIOBAHHS SBJISETCS METOH CpaB-
HHUTE/IBHO-MPaBoBOro ananusa. CpaBHEHHE [10-
cyneOHOro MpoTOKOJa B MpaXKJaHCKOM MPOLEC-
ce AurnuM u KazaxcraHa, NO3BOJIMT BBIIBUTH
pazindus ¥ 0COOEHHOCTH B €r0 MPaBOBOM pe-
r'yJUpOBAHUM.

CouMoNorHyecKuid onpoc cpeam UL, UMe-
FOLIMX HETIOCPENCTBEHHOE OTHOLLIEHHE K Mpe-
CTaBUTENbCTRY MO rPaXJaHCKUM J€j1aM B Cyj1ax
Pecny6nuku Kazaxcral, kacaTesbHO MPOLIEAY-
pbl PaCKpBITHsI JOKa3aTeNIbCTB U A0CYyeOHOTO
MpPOTOKOJIa, OblJl MPOBEIEH NOCPEACTBOM 3JIEK-
TpoHHOM opmer uepe3 muarpopmy Googlet.
O61ee KOMUYECTBO PECMIOHAEHTOB HA MOMEHT
NpoBeAeHUs UcciaenoBanus coctasuio 101 ve-
noseK. [lTosydeHHble pe3ynbTaThl, MO3BOJIMIIH
caenaTh ONpeAcIeHHbIE BBIBO/bI 0 Ka4€CTBEH-
HOCTH BHEJPEHUS PACKPBITHA JOKA3aTENbCTB B
rpaskuaHckuit npouecc PK.

Pesyabrarsl. Obcyxaenue

JlocyneOHBIi TIPOTOKON B AHITIMMCKOM CYZ10-
MPOU3BOJCTBE SABIACTCSA CTPYKTYPHBIM 3JIeMEH-
TOM PacKphITHSl JOKA3aTesbCTB, SBIAIOLMMCS
MOJIHOLIEHHBIM TIPOLECCYATbHBIM HWHCTHTYTOM
B AHIIIMM, KOTOPOMY TOCBSILUEH LEBIA pasjien
B [IpaBuiax rpax1aHCKOro CyJ0NpOU3BOACTBA.
B coorBercTBMM ¢ AedUHULIMEN, YKa3aHHOH B
CIIOBApe HOPUAMYECKUX TEPMMHOB, “‘Packpsl-
tue undopmauuu (disclosure) - 310 mepenaya
OJTHO# CTOPOHOW ApPYro CTOPOHE BCEX COOT-
BETCTBYIOLIMX JOKYMEHTOB M HHQOpPMALIKH,
yT06BI 06€ CTOPOHBI HMEH BCHO MH(POPMALIHIO
006 aprymenTax Apyroi croponsl””. CtaHaapr-
HO€ pacKpHITHE B COOTBETCTBMM C HOPMOW II.
31.6 III'C Anruu mnojpasymeBaeT 006s3aH-
HOCTb PACKpBITH BCE JOKYMEHTbI, Ha KOTOPbIE
CTOPOHA OMNMpAeTCsi, B TOM YMCJE MOTyLIue
OKas3aTh HEraTMBHOE BIIMSIHME Ha TOJIOKEHHE
caMOM CTOpOHBI, a TaKXKe JOKYMEHTBI, BIIMSIO-
IIME HA MO3HLMIO POTUBOIIONOKHON CTOPOHEI,
KaK HEraTUBHO, TaK U IOJIOXKHTEJTBHO.

OGpawasck K J0cyaeOHOM NpOTOKOIY B
rpakJaHCKOM Mpouecce AHIIMH, OTMETHM,
4YTO B COCTA3ATEIBHOM CYNONPOM3BOACTBE
MOJArOTOBKA HAayMHAeTcs elle JO MOjayM HCKa
u 6e3 yuactus cyna [3, c. 222]. IMeHHO 3TO-
My “mocyaebHomy” sTamy ygensercs Gonpiioe
BHUMAHHE, TAK KAK OH MOXET crocobcTBOBATh
MUPHOMY YpETyJIMpOBaHHUIO criopa 0Oe3 BMme-
wartenscTa cyaa [3, c¢. 223]. Orciona Geper
CBOE Haya/lo OCHOBHAsi M caMasi 3Ha4YMTE/IbHAsA
KiaccupUKaLUs pacKpeITHs [I0KA3aTe/IbCTB, B
OCHOBE KOTOPOH JIeXKUT MOMEHT MOJa4l HCKa.
Takum 00pa3oM, pacKphITHE JOKa3aTe/]bCTB B
AHIIIAY Mopas/iesigeTcs Ha pacKpbiTHE A0 10-
naun ucka - (ct.31.16 TII'C) u packpeiTHe Ha
JTane MoAroTOBKM K cyaeOHOMY pasbuparelib-
ctey (ct. 31.10).

PackpeiTHe [0 MOJa4YM HMCKa O3Ha4aeT BO3-
MOHOCTB Y NpaBo “Gymyuuero” ucrua Tpebo-
BaTb OT MPEAINOIaraeéMoro OTBETYMKA Tpes-
CTaBJIEHHs] [0KA3are/lbCTB, KOTOpPBIE MOTYT
MMETh 3HAYEHME 1119 BO30Y K /IeHu ncka. Takoe
packpbiTie npousBoauTcs 0Oe3 BO30yKIeHHS
rpaKAaHCKOTO Aefa Mo 3adBJICHUIO JIUIA B CY/,
HO OHO JIOJDKHO OBITH MOJAKPEIJIEHO AOKa3a-
tensctBamu (. 31.16 TII'C). Ha ocHoBaHuu

3 Kodexe Pecrvénuxu Kazaxeman om 31 oxmatpa 2015 206a Ne 377-V «Ipaswcoancuit npoyeccyatsiotii kodexc Pecnybnuxu
Kaszaxcmany (¢ uzmenenuamu 1 donoaneruamie no cocmosanuio va 01.08.2022 2.) - [Snexmponnsiit pecype]. - Pescum docmyna:
https:/lonline.zakon.kz/document/?doc_id=34329053#sub_id=0, dama ofpanjenua 29.07.2022 2.

* Civil Procedure (Amendment No.2) Rules 2022 & 149th PD Update. - [Dnexmponnsiii pecypc]. - Pexicum oocmyna: htips:/iwww.
Jjustice.gov.uk/courts/procedure-rules/civil, dama o6pausenus 29.07.2022 2.

i Pre-Action Protocol for the Resolution of Clinical Disputes.- [Dnexmpounsiit pecype]. - Pesicum docmyna: https:/iwww,justice.
gov.uk/courts/procedure-rules/civil/protocol/prot_red dama obpaujenusn 29.07.2022 2.

¢ Popma coyuonoZuYecKoz0 onpoca no mese «Packpeimue 00Ka3AMEbCME 6 2PANCOTHCKOM HPOHECce). - [Onexmponruiit pe-
cvpe]. - Pexcum docmyna:  hitps://docs.google.com/forms/d/ RzUVSG9JJCINz2vJluBUD-jL TILADIRXMs [sCyzGMhw/edlt,

dama obpaugenun 29.07.2022 2.

7 The legal dictionary. - [Dnexmponnsitt pecypc]. - Pexcuv docmyna: htips.//www.claims.co. uk/dictionaryfifilter=.d . dama 06-

pauenus 29.07.2022 2.
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XKAC FANbIM MIHBEPI

ATOTO 3asABNIEHUS CYJ BBLIHOCHT IpPHMKa3, B KO-
TOpPOM yCTaHaB/IMBaeTcsi 0043aHHOCTD MO pac-
KpBITHIO [10Ka3aTe/bCTB AN TPOTUBOTIOJONK-
HOH cTOpoHBl. IMEHHO 3TOT BMJ pacKphITUA
MOMy4Yun HazBaHWe ‘‘IocyaeOHOe pacKphITHE
nokaszarenscTB”. B Kazaxcrane nogoOHbIN BUAL
PACKpBITHSL OTCYTCTBYET, OQHAKO MOTPEOHOCTH
B TakOM BHJE pAacKphITHS HabmonaeTcs Ha
NpaKTHKe.

VimeHHo [1s ciydaeB gocyaebHOro packphl-
THS J10Ka3aTeNnbCTB CYLIECTBYIOT TaK Ha3bIBae-
MBIe “pre-action protocols™ unu “nocynebHeie
MIPOTOKOJIBI”, CYyTh KOTOPBIX COCTOMT B KPaTKOM
PYKOBOACTBE 110 ACHCTBUAM A7 “TIOTEHLMAb-
HBIX CTOPOH™" MO rpa)<AaHCKOMY UCKY, KOTOpBIE
OHM 00S3aHBI COBEPLIMTE A0 TIOlauM MCKa, W
KOTOpBIE OXKHAAeT OT HUX cyd. OHH ABIAIOTCS
HOBLIECTBOM B Tpa){IaHCKOM mpouecce AH-
ruu 1 Oelu BBeseHEl B 1998 rogy B pesynb-
tate pedopm Jlopna Bynwda. [To ero maenuro
3TO OBIJIO OJHO M3 CaMbIX 3HAUYUTENBHBIX HO-
BOBBEACHUMH, LIENBIO KOTOPOro ObIIO NpuiaHue
onpeneneHHo# GopmansHOCTH jocyaeOHOMY
paspeuieHuio crnopa. Tak, B CBOeM [0Kiazne
“JlocTyn K TMpaBOCYAMIO®, OH OTMeyal, YTo
“nocynebHble  NPOTOKONB OymyT comepxarh
npaBuja B KOHKPETHBIX OTPacieBbIX CIOpax
¥ CTOPOHBI OyayT 00s3aHbl UM CJIE0BaTh, OHH
obneryar cTOpoHaM MOJy4eHUe HHPOPMALIMH
3a CYET MCIIOJIb30BaHUs CTAHJAPTHHIX GopMm U
onpocuukos” [4]. B To e Bpems, N. Andrews
ompe/esieT UX B BUAE CUCTEMBI “TIPOTOKOJIOB
[0 TNpenbsBICHHUS MCKa™, YCTaHABIMBAIOLIMX
o0s3are/bcTBa, KOTOphIe Oyayluue CTOPOHBI U
UX NpeacTaBUTENH 00513aHBI BBINOJIHUTE [0 Ha-
yasa popmansHOro cyiaedHoro mpouecca [3; c.
123]. ®akTUyecky 3TO MHCTPYKLMK K OTHEIIb-
HEIM BHIAM CIOPOB (Hampumep, H0CyAeOHBIH
MPOTOKOJT IO HUHXXEHEPHBIM M CTPOUTEBHBIM
Criopam, 1o MCKaM O TEeJIECHBIX MOBPEHIEHHAX
1 T.1.) ¥ Ha CTOpoHBI Bo3/araeTcs 00s3aHHOCTh
BBINOJIHUTE BCe TpeOoBaHus gocyaeOHOro npo-
TOKONIA, B TOM 4KClie ¥ TpeOGOBaHUE MO PaCKpHI-
THIO MH(OpMAaLIMH, a TaKXKe TpeboBaHuUE MO Ha-
TpaB/IeHUIO NIPETEH3UH, OTBETA Ha MPETEH3HIO.
KoHkpeTHOE cofepXaHHE TNPOTOKOJNA YycCTa-
HABJIMBAETCS MPAKTHYECKUMU YKa3aHHSAMM I10
COOTBETCTBYIOLIEH KaTteropuu aen [3; c. 223].
HekoTopsie MPOTOKOMBI COAEPHKAT 1IAOIOHBI
JOKyMEHTOB, CXeMbl, rpaduku i yao0cTBa
CropoH, MOMOTasi MM COBEPIUMTE BCe HEODXO-
aUMble JedCcTBUS Ha JaHHOM dTane. Kak npu-
Mep, TIPUBEJEM BBIEPIKKY M3 TEKCTA OJIHOTO M3
nocyaeOHBIX NpoTokoaoB B AHrmu: “Hacro-

aumii [IpoToKon ycTaHaBIWBAaeT MOBEIEHME,
KOTOPOMY [OTEHLHaIbHbIE CTOPOHBI OOBIYHO
JIOJDKHBI CIefIoBaTh 10 Hadana moboro pas-
OupartenbcTBa. OH ycTaHaBIMBaeT pa3yMHEIM
npouecc ¥ rpadux obmena uHpopmaumen, or-
HOCSIILENCA K Cropy, YCTaHaBJIMBAaeT CTaHAap-
Thl COAEpPXKaHHMA M KayecTBa IPETEH3UOHHBIX
MMMCEM M YCTAHABIUBACT CTaHJAPTHl BeJEHWSA
npeaBapUTeNIbHBIX MeperoBopos®”.

B konue 2010 roga cymectsosano 11 npo-
TOKOJIOB, Ha CErOHSLIHUN JEHb UX KOJIMYECTBO
yBenuuunock 1o 18. ITporokonsl HanpapieHbl
Ha obecrnieyeHue 3ddexkTHBHOrO obMeHa HH-
bopmanmeii Mex Ty NOTEHUHATBHEIM UCTLIOM H
OTBETYMKOM, OJIHAKO, 1Mo MHeHHIO N. Andrews,
obecrneyenne cobmoaeHuss NOCyaeOHbIX Tpo-
TOKOJIOB MPHUBOOHUT K YBETHYEHHIO CyAeOHBIX
pacxoiioB [5; c. 124].

CropoHa, He UCTIONHMBILAS TPeOOBaHHS IO
nocynebHOMY MPOTOKONY MOJBEpPraeTcs CaHK-
uMaM, B BUIe cyaebneix u3aepxkek [4]. Heco-
omonenre TpebosaHuit gocyaebHoro mporto-
KOJIa He SABJISETCS OCHOBAaHMEM [UI OTKa3a B
npuHATHH (WIKM BO3BpalleHus ) ucka [3; c. 223].

Kak BHHO, W3 BBIIIECKA3aHHOIO, B AHITIHUHU
CYHIECTBYeT A0cyacOHOe pacKpbITHE M OOCY-
AeOHBIM NPOTOKOJ, KOTOPhIE HEPA3PhIBHO CBS-
3aHBl ¥ UMEIOT CBOEH 1IEJIbIO MUPHOE YpEryJiu-
poBaHuMe criopa 10 Hauana npotecca. CymHocTh
AHIIMHCKOrO0 10Cy1eBHOTO MPOTOKOIA B YETKOM
MHCTPYKUMH, C TMOLIArOBBIMM [EACTBUAMM, B
pe3ysibTare WCMOMHEHUsS KOTOPbIX CTOPOHBI
MOTYT TIPUATH K MUPHOMY YPETYJIUPOBaHHIO.
Ecnu 3TOro He MpOM30LITO0, TO BO30YkKIaeTCs
npou3BoacTBO B cyde. JlocyaeOHbli MpoTOKON
3TO CBOEr0 poja rapaHTHsl TOTo, YTO CTOPOHBI
MIPEANPUHSIIN BCE yCHIUSA /Il MUPHOTO paspe-
LLIEHMs1 CTIOpa, BHITMOJHHUIA Bce TpeboBanus, B
TOM YHCJIE U TI0 PACKPBITHIO JOKA3aTE/IbCTB.

Ecnu o6paTUThCs K NMPOLEAYPE PACKPHITHSA
JI0KA3aTeJIbCTB, TO CHHMCOK PAcKpBITBIX JOKa-
3aTeNnLCTB He odopmseTcs: 10Cy1eOHBIM Npo-
TOKOJIOM. B cooTBeTCTBUM C TpeDOBaHHUAMHM
ct. 31.10 III'C, cranpapTHOE pacKpheITHE TPo-
M3BOJIMTCA IYyTEM COCTABJCHHUSA M [epeaadu
npyro#i ctopone crnincka gokymentor (list of
documents)® B coorseTcTBytOLIEH Gopme, Npu
5TOM CIMCOK A0JDKeH OBITh yno0eH ans uieH-
TUOUKALMM U BKJIIOYATD 3asBJICHUE CTOPOHBI O
pacKpeITHH fokasatenbcTs. [lonaraem, 4to ro-
nobHoe HauMeHoBaHue U popma boniee yMecT-
Hb] TIPH PACKPBITHH J10KA3aTE/IbCTB, OCKOJIBKY
OTpa)KarOT CYIIHOCTh CAMOT0 JOKYMEHTA U 110~
PSA0K, KOTOPBIH OBIT YCTAHOBIIEH /U1l PACKPBI-

& Pre-Action Protocol for the Resolution of Clinical Disputes. - [Dnexmponusiii pecypc]. - Pexcum docmyna: htips://www.justice.
gov.ukicourts/procedure-rules/civil/protocol/prot_red, dama obpawjenus 29.07.2022 .

? Form N265: Make a standard disclosure of documents to the court.- [Inexmponnsili pecype]. -Pexcuv docmyna: htips://www.
gov.uk/government/publications/form-n265-list-of-documents-standard-disclosure, dama odpauenus 29.07.2022 2.
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THSI B @HIJIO-CAKCOHCKOM CHCTEME TpaBa.

Ob6paiasce, K pacKpbITHIO [0Ka3aTeIbCTB
U nocyneOHomy npotokony B Kazaxcrane, Mbl,
K COXaJleHHUIO, HE HUMEEM 3aKOHOJATe/IbHO 3a-
KpemieHHOW  AeQUHHMLMH, TEOPETHUYECKHUE
NpeJICTaBISHUSI O PACKPBITHH U O AocyaeOHOM
MPOTOKOJIE B OTEYECTBEHHOH HayKe Takxe OT-
cytctBytor. B Kaszaxcrane npaBoBoe peryniu-
pPOBaHME pACKpBLITHS J[0Ka3aTebCTB HALLJIO
cBO€ OTpakeHue B rnase 7-0it «Jlokaszarennb-
CTBa M JI0Ka3eiBaHMe». Tak, B COOTBETCTBUH C
Hopmoit c¢t. 73 I'TIK PK, mpouenypa packpbi-
TUS JIOKA3aTeIbCTB SIBISIETCS HEOThEMJIEMOM
YacTbIO MNpPeACTABJIEHHUS [OKa3aTelIbCTB, OCY-
LIECTBISAETCS CTOPOHAMM U JPYTUMH JIULIAMH,
YUYaCTBYIOLIMMH B A€N€ MNpH NPUHATHM HMCKa.
PackpriTie, npeactaBineHve M oOMeEH [OKa-
3aTebCTBAMHU JO/DKHBI OQOPMIATECA J10CY-
JeOHBIM TPOTOKOJIOM, OOBEKTOM PpacKphITHs
ABJSIFOTCS JI0KA3aTeNbCTBA, Ha KOTOPHIE OHHM
HaMepeHHl CChUIATHCS U KOTOPBIMM OHM HaMe-
PEHBI BOCIO/IB30BATLCS B cyjie B 000CHOBaHUE
cBoux Tpeboranuii. [Tpu 3TOM noKa3arenbCTBA
MOTYT OBITH MpEACTAaBICHbI HA CTAAMU cyneod-
HOro pa3buparesibCTBa, €CIM HEBO3MOXKHOCTh
WX MPEICTAB/ICHMS Ha CTa/IUK NIOATOTOBKH J€sa
K cynebHomy pazbuparenscTBy Oyaer obocHo-
BaHa JIMLIAMH, UX MPEACTaBHBIIMMH.

B koHTekcTe JaHHOW HOPMBI MOXXHO OTMe-
TUTh TIPOONEMHBIE ACTEKTHI M0 COAEPIKAHMIO,
CyOBbeKTHOMY C€OCTaBy, OOBEKTY PAaCKphITH,
OTCYTCTBHIO OTBETCTBEHHOCTH 3a HEMCIIOJI-
HEHME HOPMBI O PAacCKpBLITUM M MpPEIENIOB pac-
KpbiThs. Kaxgoe M3 HUX MOXKET TMOCIYKHUTh
TeMOi oTaeasHOro ucciaegosanus. Ho nensto
HAILIEr0 MCClIeIOBaHus sIBIseTCs TpeboBaHue
06 ohopmnernr packpeiTis B opme gocyaed-
HOro rpoTokosa. Bo-nepseix, Takoe TpeboBa-
aue orcytcreyer B [1I'C Anrnuu. Bo-BTOpEIX,
TEPMHUH «I0CYAeOHBIH MPOTOKOI» 3aMMCTBO-
BaHHBIA M3 AHITIMICKOIO MpaBa, HE MCIIOJIbL3Y-
eTcs A1 (PUKCALMU CIIMCKA PACKPBITBIX [0Ka-
3aTeNIbCTB M MyTeH MUPHOTO ypEryJTHpOBAHUSA
cnopa. Cnenoparensno, B Hopmax I'TIK PK
WCTIONB3YeTCA TEPMHH «a0CyAeOHBIM npoTo-
KoII» /1711 0003HaYeHUsl HE CBOWCTBEHHOTO €MY
JIOKyMEHTA.

ITo Tonkosomy cnosapio C.H. Oxerosa je-
(MHMLKS CAMOTO CIOBA «IPOTOKOJD O3HAYAET:
«1. JIoKyMEHT € 3allHUChIO BCETO MPOUCXOAALIE-
ro Ha 3aceaHuH, coOpaHHH, 10Mpoce; 2. JOKy-
MEHT, KOTOPbHIM YAOCTOBEpAETCS Kakoi-nubo
dakr; 3. aKkt, 0 HapyLIeHHH OOIIECTBEHHOIO
nopsiaika; 4. oOMH M3 BUOB MEXIYHAPOIHBIX
cornameHuiin[6]. Hu ogHo u3 atux onpenene-

10 DnexmponHbiil cA06aps PYCCKo2o A3bika. - [Inexmponnetti pecype]. - Pexcuv docmyna: https:/iherzena.rw/index.php/words/

show/3564, dama obpaugenus 29.07.2022 .

HHU HE COOTBETCTBYET COAEPIKAHUIO U CMBICITY
pocyaebHoro npotokona. CneagosaresHo, J10-
cyneOHBIM MPOTOKOJIOM MMEHYETCS NOKYMEHT,
KOTOpBIH MO CYIIECTBY CBOEMY MPOTOKOJIOM He
ABIAETCS.

AHanoruuHas CUTyalsi BO3HMKAET CO CJIO-
BOM «mocynebHpIiy. COrTacHO Oonpeie/ieHHIo,
OHO 03HAYaeT: «OTHOCSILUKICA K HOPHUCIUK-
IIMOHHOMY Tpolleccy 10 CTaauH cyaebHoro
pacCMOTPEHUsl; POU3BOJMMBIN, OCYLIECTBJIS-
emblit 10 cyaebHoro pasbuparensctsa'®». «Jlo-
cyneOHBIM» B HalleM TNOHWMAHUM O3Hayaer
TO, YTO MPOMCXOIMT A0 CYAa, 0 BO30Y)IeHHUA
ucka. K mpumepy, nogoOHbIM 3MMTETOM Hajle-
nsieTes CJI0BO NMPEeTeH3Us, KOTopas MojlaeTes 10
B30y IeHHs TpaxkaaHckoro Aena. Ilonaraem,
4TO BCE JEHCTBHS, COBEpLIAEMBIE TTOCIE Moaa-
4M KMCKA, ¥ JOKYMEHTBI, [10/1aBaeMble B MpoLec-
ce paccMOTpeHMs /ieNla, HUKAaK He MOTYT MMe-
HOBaThCS J0CYAeOHBIMH, MOCKOJIBKY cyaebHoe
pa3buparebCcTBO BO30YXKAECHO M Oyner OKOH-
4eHO ¢ 00si3aTeNIbHBIM BBIHECEHHWEM OIHOTO M3
CyZeOHBIX aKTOB.

OTMeTHM, YTO 3Tan, BO BPEMSI KOTOPOIO
nomKeH 0OpMIIATECS A0CYIEOHBIA TPOTOKO
MMeHyeTCA TIOATOTOBKOM K cyneOHoMy pasbu-
parenscTBy. Oanako, pazaen I'TIK PK, perna-
MEHTHPYIOLMH MpoLeaypy TMOArOTOBKH, He
coziepuT B cebe HOpM, Kacatoluxcs oopmiie-
HHSl PACKPBITHIX [0Ka3aTesIbCTB MOCPEJCTBOM
npocyaeGHoro mpoTtokona. B aToM ycmarpuba-
eTCsl OTCYTCTBHE CHCTEMHOCTH B NPABOBOM pe-
rYIMPOBAHUM KaK PACKPBITUS JOKa3aTebCTB,
TaK U CaMOTO JOKyMEHTa, KOTOPHIM [JO/DKHEI
oopMaATLECS  PacKpBITBIE  [OKA3aTE/IbCTBA.
CuTyaiums 0CIOXKHSAETCS TEM, YTO COCTABIEHHE
nocyaeGHOro MpOTOKONIa YBEJIMYUBACT CTaH-
NapTHBIA CPOK MOATOTOBKM Ha MATh pabodymx
axe# (4.1 ct. 150 I'TIK PK). D10 npoTHBOpE4UT
CYIIHOCTH PACKPBITHS [I0KA3aTE/ILCTB, OXHOM
M3 LEJIBK KOTOPOro SBJISETCA MpoueccyaibHas
sKoHOMUsl BpemeHH. [lofobHoe yBenuueHue
CpOKa MOATOTOBKM y TpeACTaBUTeNie CTOPOH
BBI3BIBAET CKENTHYECKOE OTHOLIEHHWE K pac-
KPBITHIO, B LIEJIOM, U K CyA€OHOMY MPOTOKOIY,
B YACTHOCTH.

OGpauasce K MpoLECcCyabHOMY CTaTycy
nocyae6Horo npotokona B I'TIK PK, nenb3st ne
OTMETHTh OTCYTCTBHME HOPM, KOTOpBIE Ompejie-
nsu OBl €ro MECTO B CTPYKTYpeE Mpoueccyalib-
HBIX JOKyMeHTOB. O61eU3BECTHO, YTO B I'TIK
PK cywmecTsyert rnasa 26 nos Ha3BaHueM «I1po-
TOKOJIBI», COZEpIKallas HOPMbI, PEryJaupyro-
LIMe MCKIOYMTENBHO TMPOTOKONB CcyaebHOro
3acefiaHus MO0 MpoleccyanbHOro NEHCTBHA,
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KAC FANBIM MIHBEPI

OJIHAKO MPaBOBasi periaMeHTalus 10Cy1e0Horo
MPOTOKOJIa B HOPMAX 3TOM I71aBbl HE COAEPIKHUT-
cs. CnegoBarenbHO, 10CyAeOHBIA NPOTOKON HE
SIBJSIETCA Pa3HOBUAHOCTBIO MPOTOKOJIOB IpakK-
JIaHCKOTO TIpouecca U HEe OTHOCHTCS K HUM.
Taxoke, B cootBeTcTBHM ¢ HOpMam# cT. 21 ['TIK
PK nocyneGHbIi NpOTOKOJ HE OTHOCUTCS K CY-
nebHbIM akTam. JIOKyMeHT, He SBIAIOLIUHICS
CyAeOHBIM aKTOM, HE MOXKET OBITH aKTOM I1pa-
BOMPHMEHEHMSI B IpakaHCKOM mpouecce [7;
c. 89]. I'TIK PK ne conepxur Tpebosanui K
topme nocyneGHOTO MPOTOKONA, K MOPSAKY €ro
oopmieHHs, K NULLy, OTBETCTBEHHOMY 3a €ro
coctapieHue. Ha npakTuke npuUMeHseTCs eu-
HBIF 1wabnon gocynebHOro NpoToKoia, KOTO-
pBIi coepKUT UHPOPMAIMIO O MECTE U JaTe,
06 MCTLE, OTBETUUKE, NIPEAMETE MCKA, a TaKKe
MEpeUeHb PaCKPBITBIX M MPEACTABICHHBIX 10-
Ka3aTeJIbCTB C BapHaHTAMM YperyJiupoBaHUS
cnopa'l.

JaHHBIE COLIMOIOrMYECKOTO ONpOCca IOpH/IU-
YeCKUX KOHCYJIETAHTOB, aIBOKATOB, IOPUCTOB
KOMITAHMI I[I0KA3aJd, 4YTO Ha CEeroJHSALIHHKN
JeHb «JOCYAeOHBIM MpPOTOKOM» HE BOCHPH-
HAT npodeccruoHalbHbIM coobectBom. U3
99 orreTHBIINX Ha Bompoc 00 3ddekTuBHO-
CTH [JAaHHOTO TMpOLIECCYaJbHOr0 JIOKyMEHTa,
pcero Jmie 10 % cornmacuiock ¢ TeM, YTO OH
TakoBbIM siBNsieTcs. 33 % IMocUMTanH ero He-
9 (eKTUBHEIM W HOCSAIIMM [E€K/IapaTUBHBIM
XapaKkTep, MOYTH CTONIBKO JKE CHUTAIOT, HTO €r0
Heobxoaumo ycosepieHcTBoBaTh (30 %), a 26
% TpUAEepPKUBAIOTCS MHEHMA O TOM, 4TO 3TO
W3NUIIHAH TIPOLECCYAIbHBIN JOKYMEHT'?,

B T0 Xe Bpems, MpeIcTaBleHHE HOBBIX
JI0KA3aTeJIbCTB, He OTPAXEHHBIX B JoCynaed-
HOM TNPOTOKOJIE, HE MCKIFOYAETCSA HA CTAdUH
maBHOro cyaebHoro pasbupartesnbcTsa (Janee
- I'CP), TaK KaK 3TO AOITyCKaeTcs HOPMOH CT.
73 TTIK PK. HecmoTpsi Ha BBEJICHHE PACKPBHI-
THS JIOKA3aTeNbCTB M JIOCYAeOHOro MpoToKoJa,
[pe/ICTaBICHUE HOBBIX 0KA3aTE/IbCTB HA ITANe
I"CP siBnenue nocrosinuoe. [Toutn 74 % omnpo-
LIEHHBIX TOATBEPAMIIM, YTO HOBBIE JOKa3aTe b=
cTBa npeabsaBasiores Ha ctaauu I'CP, u Tonsko
10 % noaTBepAWNIM, YTO JOKa3aTelbcTBa Ha
srane ['CP He npelbsBISIFOTCS, 0CTa/bHbBIE 3a-
TpyAHUIHUCE oTBeTUTH. [Ipu 3TOM, CTOpOHA, 10-
NYCTHBLIAS HAapyLIEHHE HOPMbI O PaCKpPLITHH
He HeceT HMKAKMX HEeraTHBHEBIX TOCHE/ICTBUIA,
TaKUX HAMpHUMEpP, KaK BO3JIOKEHHE HacTH Cy-
JNeOHBIX M3JCpPIKeK 3a HeJOoOpOCOBECTHOE HC-
MmojiHeH|e 00A3aHHOCTEH MO0 HEAOMyILIEHHE

HEPACKPBITBIX JOKA3aTeIbCTB Ha I'CP, kak 310
NpaKTUKYeTCsl B AHITIMH.

BoiBoamsi

IpexcrapnseTcs, 4To MOJ0OHON CHUTyaLMK
MOXCHO OB1710 H36exaThb npH bonee TiIATeNbHOM
MOJIrOTOBKE K BHEAPEHHIO PACKPHITHS J0Ka3a-
tenscTB B [TIK PK. U3 nposenenHoro ucce-
JIOBAHUS BHITEKAET, YTO «BBIPBAHHBIN» M3 KOH-
TekcTa o0lero npasa A0cyAeOHBIA MPOTOKOI
SIBISIETCS MHCTPYKLIMEH, PYKOBOINCTBOM K J€H-
CTBHUIO, TECHO CBsA3aH C OTCYTCTBYIOLIUM B Ka-
3aXCTAHCKOM 3aKOHOJATEIbCTBE AOCYACOHBIM
PacKpBITUEM M CUMTAECTCS €r0 HEOThEMIIEMOH
YacThiO, ¥ HE MMEET HHUKAKOrO OTHOMIEHHS K
CITUCKY pacKpBITBIX JOKa3aTe/IbCTB.

BosmoxHo, BO u3bexaHHUe MyTaHUIIbI, pac-
KpBITHE JOKA3aTesbeTB clenosano 6e1 odopm-
JIATh He NoCyAeOHBIM IMPOTOKOJIOM, @ B BHJE
JIOKYMEHTA T0Ji Ha3BaHUEM «CITUCOK PacKpbl-
THIX J0KA3aTeNbCTB M0 IPaKIaHCKOMY HEIY»,
00s13aTeJILCTBO MO TOJNOTOBKE KOTOPOTO BME-
HAIOCH OBl KaXK10# CTOPOHE OTIAEJIBHO, & TAKXKE
JIMLLY, YYaCTBYIOIIEMY B Jielie, ¢ 00g3aTeIbHbIM
MPUIOKEHHEM COOTBETCTBYIOIIMX KOMMH [10-
Ka3aTeJIbCTB M TIPEICTABICHHEM Ha IpejiBapH-
TEJbHOM 3aceaHHM, KaK TPOTUBOMNONOKHOM
CTOPOHE, TaK M cyy. B Lensx npoueccyanbHOM
(dUKcalMU CTIMCKM PACcKPHITHIX J0Ka3aTe/IECTR
JIO/DKHBI YTBEPIKAATHCS ONpe/Ie/IEHHEM Cy/la Ha
sTare MoAroTOBKM K cyaebHomy pasbupareiib-
cTBy. Ha cTOpOHEI M Ha /ML, Y4aCTBYIOLIHUX B
Jene, HeoOXOJMMO BO3/OXKUTb 0OA3aHHOCTB
M0 COCTABJEHHIO CIIMCKA PACKPHITBIX J0Ka3a-
TEJIBCTB, M NPELYCMOTPETH OTBETCTBEHHOCTD B
BUJIE pacrpefe/ieHus 4acTH CyleOHBIX u3Jep-
JEK Ha JTULO, KOTOPOe HApYLIWIO TpeboBaHue
O pacKpbITHH, HE3aBUCHUMO OT TOTO, BBIMIPAO
1M OHO MnM nipourpano B cyae. [lonaraeM, yka-
3aHHas Mepa TOBbICHIIAa OBl MPOLECCYaNbHYHO
AMCLMIUIAHY CTOPOH M MX npeicTaBuTesiei. B
TO K€ BPEMS, C YYETOM MEHTAJBHBIX 0COOEH-
HOCTEM, a TAKXKEe YPOBHS Pa3BUTOCTH IPABOBOH
KynaeTypbl B Ka3axcrane, nojaraem, 4to ycrta-
HOBJIEHHE TOJTHOI'O 3allpeTa Ha MCIOJIb30BaHHE
HEepacKpBITHIX JOKA3aTeILCTB Ha 3Tane ITaBHO-
ro cynebHoro pasbuparenbcTsa, OyneT Mpex-
JI€BPEMEHHBIM.

Takum 00pa3om, HA OCHOBaHHMH TMPOBEACH-
HOTO MCCIIeJOBAHHUS, MOXKHO MPUNTH K BBIBOIY,
YTO PacKphITUE B AHIVIMM SBJISETCS MOLUHBIM
MpoLEecCyaJbHbBIM HMHCTPYMEHTOM C HETKHM
NpaBoBbIM peryiupoBaHueM. OHO [0CTHraer

" Ofpazey docydebrozo npomorona. - [Inexmponnsiit pecype]. - Pexcuv docmyna: htips.//defacto. kz/rudocuments/dosudebnyy-

protokol, dama obpawjernun 29.07.2022 2.

12 Pezynsmanmel COWHONOZUNECKO20 ORPOCA, NPOEEOEHHO2O aBMopoM uccredosanus no meme «Packpeimue dokasamenscms 6
2paxcoanckon npoyeccey. - [nexkmponnsiit pecype]. - Pexcuw docmyna: htips:/idoes. google.com/spreadsheets/d/ Ix7IRQOvWoS
30WVJOYoK7 1yOhl fFeRcPWASLaphy60HS/ edit?resourcekeytigid=1735638429, dama obpajenus 10.08.2022 2
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MNOCTABJICHHBIX 3a/a4 M IMO3BOJMACT DKOHOMHTD
BpeMsl M cpescTBa TOKymmxes. Maeda o6 um-
MIEMEHTAIMK pPacKpbITHA [OOKa3aTre/bCTB B
rpa}l{naﬂcxui’{ npouecc COOTBETCTBYET TpGSO-
BaHUSIM BpPEMEHM, OJIHAKO €€ BOIUIOILEHHE B
JKHM3Hb OCTABIACT JKEMaTh JTYHIUETO. Ocraercs
OTKPBITBIM BOITPOC O U,GJ'IGCOOﬁpafSHOCTH cyuie-
CTBOBaHHA 00 CYﬂCGHOFO [IpOTOKOIA, B Ka4yecTBe
TEPMHHA, 0603Haqa}omer0 CITHUCOK PaCKpbITBIX
nokazaresibets B ['TIK PK. OrpanuueHHOCTB
MpaBOBOM pernameHTauuu aocyaedbHoro mnpo-

TOKONA B rpaxkaaHckoMm mnpouecce Kasaxcrana
He T03BOJISIET TOBOPUTH O €ro JEeHCTBEHHOCTH
¥ pauuoHalbHOCTH. TeM He MeHee, MOCTyma-
TellbHAas, CBOEBPEMEHHAs 3aKOHOJaTelibHas
KOPPEKTUPOBKA TPaBOBOIO  pEryJMpOBaHHs
Jaocyae6HOro mpoToKoJia ¢ y4eTOM BBILIEH3II0-
MEHHBIX PEKOMEH/IALIHA, MO3BOIUT 0DECTIEUUTS
s¢pdexTrrHOE PYHKIMOHMPOBAHHE PACKPBITHA
JI0Ka3aTelbeTB B rpakaaHckoM mpouecce Ka-
3axcraHa.
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